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William F. Caton, Acting Secretary DOCKETHLECOPYONG‘NAL

Federal Communications Commission
1919 M Street, NW
Washington, DC 20554

Re: In the Matter of Amendment of the Commission’s Rules

to Permit Flexible Service Offerings in the Commercial
Mobile Radio Sexrvices - WT Docket No. 96-6

Dear Secretary Caton:

The New York State Department of Public Service (NYDPS)
hereby submits this letter in lieu of comments in response to the
Federal Communications Commission’s (Commission) Further Notice
of Proposed Rulemaking (Notice) regarding the regulatory
treatment of fixed wireless services. The Commission states that
Commercial Mobile Radio Service (CMRS) providers may use their
allotted spectrum to provide fixed wireless services on a co-
primary basis for fixed services, mobile services, or any
combination of the two.* In addition, the Commission reaffirms
its determination that ancillary, auxiliary, and incidental

gservices offered by CMRS providers are subject to CMRS
regulation. Id.

Here, the Commission seeks comment on its proposal "to
establish a rebuttable presumption that any wireless service
provided under a CMRS provider’s license would be considered to
fall within the definition of CMRS and consequently regulated as
CMRS." Id. As demonstrated below, the Commission’s presumption
that any wireless service, unless a party proves otherwise,
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is
CMRS is incorrect as applied to fixed wireless services.
Instead, the burden should rest with the provider to make an
* In the Matter of Amendment of the Commission’s Rules to Permit

Flexible Service Offerings in the Commercial Mobile Radio
Services, First Report and Order, WT Docket No. 96-6, at 3.
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affirmative showing that the service being provided constitutes
CMRS, as intended under the 1934 Act.

Fixed wireless services could include
telecommunications services provided to customers in fixed
location without wires, by radio. The example of a potential
fixed wireless services cited by the Commission - wireless local
loop connecting residences or businesses with wireline local

exchange networks - is not CMRS service and therefore cannot be
regulated as CMRS.

A commercial mobile service provider must provide a
mobile service in order for such service to be afforded
regulatory treatment under Section 332. Mobile service is
defined as "a radio communication service carried on between
mobile stations or receivers and land stations, and by mobile
stations communicating among themselves...."* In order to
qualify as mobile service, one of the two stations must be mobile
(capable of moving or being moved).? 1In the case of fixed
wireless services provided using a landline station, the mobile
criterion is not met. 1In this instance, both stations are fixed,
and therefore the service provided does not constitute a
commercial mobile service under the Communications Act. 1Instead,
to the extent the service is an intrastate service, the

Commission’s jurisdiction is limited under Section 152 (b) of the
Communications Act.

The fact that fixed wireless services involve
technology that is also used in mobile services does not make
fixed service mobile, as demonstrated above. Indeed, intrastate
landline calls are occasionally routed over wireless systems, but
such routing does not make them CMRS.®* Moreover, the mere fact
that the provider holds a CMRS license does not make the service
CMRS. Stating that the regulatory treatment afforded under
Section 332 applies to fixed wireless services is tantamount to
saying that for purposes of determining jurisdiction, the service
provider is more relevant than the provided service. 1In the
example cited, the fixed wireless service provided is clearly
local in nature, albeit through the use of wireless loops.

' 51 USC §3(27).

? 51 USC §3(28).

* In the same manner, a call from a landline customer to a

cellular phone would not subject the landline service to Section
332 regulatory treatment.
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For all of the reasons explained above, the Commission
should not adopt a rebuttable presumption that any wireless
service provided under a CMRS provider’s license should be
regulated as CMRS. Instead, the burden should rest with the
provider to make an affirmative showing that the service being
provided constitutes CMRS, as intended under the 1934 Act.

Respectfully submitted,

Maureen O. Helmer

General Counsel

New York State

Department of Public Service
Three Empire State Plaza
Albany, New York 12223-1350
(518) 474-2510

Of Counsel:
Mary E. Burgess

Dated: November 27, 1996
Albany, New York
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